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DISCLAIMER 
 

This publication is intended to be used for educational 

purposes only. No legal advice is being given, and no attorney-

client relationship is intended to be created by reading this 

material. The author assumes no liability for any errors or 

omissions or for how this book or its contents are used or 

interpreted or for any consequences resulting directly or indirectly 

from the use of this book. For legal or any other advice, please 

consult an experienced attorney or the appropriate expert who is 

aware of the specific facts of your case and is knowledgeable of 

the law in your jurisdiction. 
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PERSONAL INTRODUCTION  

 

 

 

 

 

 

 

At Bailey & Oliver Law Firm, I have had the 

opportunity to help hundreds of individuals at critical 

times in their lives.  Clients who have been injured in rear-

end collisions share common concerns and challenges.  I 

am fortunate to have been there for them at their time of 

need.  With this book, I want to share with you what I 

have learned practicing law and helping people for over 

forty-three years.  

Sincerely, 

Frank Bailey, Esq. 

J.D., University of Arkansas 
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A Book Written for You 

I have written this book for anyone who has been 

injured in a rear-end collision.  In three distinct parts of this 

book, I speak to your needs.  PART ONE: I address what 

you should do if you have been injured in a rear-end 

collision.  PART TWO: I detail how the lawyers at Bailey & 

Oliver would handle your case. PART THREE: I share with 

you how Bailey & Oliver is very different from other law 

firms.  I tell you about my passion for the underdog. Up 

close and personally, I describe our three basic core values.  

Part three also shows how our best practices have made us 

successful in working with clients. I want you to see how 

we would work with you to get the very best possible 

results for your case.   
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PART ONE 
 

REAR-END COLLISIONS:   

WHAT YOU SHOULD DO 

 

First Things, First 

What is the first thing you should do after you have 

completed the necessities which follow a rear-end 

collision?  Once you have contacted the authorities and 

exchanged contact and insurance information with the 

other driver, you should promptly attend to your health. If 

you come to our law firm, we always tell you that it is your 
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job to get well, and it is our job to recover money damages 

for your harms and losses.  

The most important thing you should do after a 

collision is to get good medical care, preferably from your 

primary care physician or the emergency room physician. 

Documentating you sought medical assistance 

immediately following the collision is extremely valuable 

in proving your damages. Emergency room physicians will 

prescribe prescription medications for pain relief or muscle 

relaxants and recommend you go to your primary care 

physician. Your primary care physician will probably 

prescribe a course of physical therapy which will help the 

injured muscles and tendons to heal.  Your primary care 

physician may also refer you to a medical professional who 

has specialized knowledge about your injuries.  

Another course of treatment which is well suited for 

injuries resulting from a rear-end collision is chiropractic 

care. Chiropractic care deals with injuries to your neck and 

back. Chiropractors use manipulations and other types of 

treatment to help you heal faster.   
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Your choice of medical services is dependent upon 

your personal needs and circumstances.  Often people are 

already overwhelmed with life’s responsibilities and now they 

have additional issues to deal with from the collision. Job 

responsibilities as well as taking care of children, spouses, and 

sometimes dependent parents often make keeping 

appointments an extreme challenge. Unfortunately, insurance 

companies are unsympathetic about your personal 

obligations. Insurance companies expect people who are 

severely injured will keep their appointments. If you are not 

keeping your appointments, the defendant’s insurance 

company will believe you must not be severely injured.  

At Bailey & Oliver, we understand people have 

many conflicting responsibilities and duties, and they can’t 

always do everything. People may take care of others 

instead of taking care of themselves. To get adequate 

compensation from the insurance company, I always urge 

our clients to make their appointments a priority. Keeping 

appointments and following your physician’s orders are 

your best means of demonstrating your need for treatment 

and money compensation for your injuries.  
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It is important to not allow a gap in your treatment 

to occur. A gap in care occurs if you are treated for four 

months after a collision and then you wait for six months 

before going back for more treatment. Insurance adjustors 

will try to prove it must have been a new and different 

cause such as falling down the steps or slipping on ice 

which caused you to re-start treatment. They will argue the 

renewed treatment is not connected to the original 

collision. This is why it is important you keep your doctor’s 

appointments and follow your doctor’s orders for 

treatment or therapy.   

 

Things to Avoid Doing after a Rear-end Collision 

Many injuries are not felt for 12-24 hours after a rear-

end collision. The adrenaline rush which follows the collision 

tends to hide any immediate pain. It is wise to avoid telling 

the investigation officer you are not in pain. One of the things 

you may want to do is to tell the investigating officer you are 

not sure if you are injured or not.  

Another thing to avoid after a rear-end collision is 

making a statement indicating you only want your 

property damage repaired. A statement like that can be 
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very difficult to overcome if you develop injuries later 

which require medical treatment.  

Unlike head on collisions, there is very seldom any 

visible injury at the scene of a rear-end collision. This is 

because the injured person did not strike the windshield, 

dashboard or steering wheel.  Rear-end collisions can cause 

a closed head injury or concussion in addition to stretching 

and tearing the tendons and ligaments in the occupant’s 

neck and back.  The closed head injury or concussion occurs 

when the injured person’s brain is pushed first back and 

then forward within the skull. This motion can cause the 

tiny capillaries and neurotransmitters in the brain to be torn. 

The vertebrae in a person’s neck are not designed to take 

this type of violent force. 

Due to the lack of immediately obvious physical 

injuries in rear-end collisions, it can be more difficult to 

prove your injuries are related to the collision. In other 

collisions, such as head on collisions, physical injuries are 

usually instantly obvious at the scene.  

If you deal with the insurance company on your 

own, there are several general things to avoid. One thing 
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you should avoid is speaking to the insurance adjuster for 

the other party (the defendant) without proper preparation. 

You need to know how to answer their questions on your 

own behalf. Insurance adjusters are trained to ask questions 

which will cause you to think you are partially to blame. I 

always suggest you avoid giving a recorded statement to the 

defendant’s insurance company without talking to a lawyer. 

The biggest danger you will encounter in talking to 

the defendant’s insurance adjuster on your own, is agreeing 

to sign a release in exchange for cash before you are totally 

healed. It is important to wait until the end of your healing 

period to evaluate and determine what a fair value is for 

your case. In my practice, I never tell a client what the 

client’s case is worth until they have reached maximum 

medical recovery. You must look at all the factors: the 

liability, the cause of the collision, and the type and duration 

of your injury, before you can place a value on your case.  

 

Healing Takes Time 

I cannot emphasize waiting to settle enough. Your 

most important job is to get good medical treatment to 
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recover from your injuries. The types of injuries caused 

by rear-end collision can be very debilitating when your 

tendons and ligaments are torn. Tendons and ligaments 

are originally elastic. When they are torn, they heal with 

scar tissue which is inelastic. You may have noticed 

people who cannot turn their neck very far.  This could 

be the result of a rear-end collision injury where the 

tendons and ligaments were torn and then healed with 

scar tissue. Treatment and rehabilitation therapy can 

minimize the long-term effects of torn tendons and 

ligaments, but not always. 

Healing takes time, and it is impossible to predict 

how long treatment will be necessary for full recovery. 

This is the main reason for avoiding signing a release 

too soon. It is in your best interest to wait until the end 

of your healing period before placing a monetary value 

on your case.  

 

If You Feel the Insurance Company Is Being Unfair 

Many insurance companies realize it is in their best 

interests to work with you and offer you a reasonable 
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settlement. More companies are learning if they are fair 

with you, you will not need an attorney. In the long run, 

this is a win-win situation for you and them.   

However, if you feel that the insurance company is 

not being fair with you; if you feel that they are trying to 

take advantage of your circumstances; consult an attorney. 

A core value in our practice is integrity. We have no 

reservation in talking with you and letting you know 

whether we think you need an attorney or if we believe you 

really do not. If you come to us, and we believe that the 

insurance company has already offered you a reasonable 

settlement for the types of injuries you have sustained, we 

will recommend you accept that offer.  At the same time, if 

we believe you have been treated unfairly by the insurance 

adjuster, we will suggest you seek legal representation.   

 

Choosing the Right Attorney for Your Case 

Finding the right attorney is another very important 

thing you can do to help your case. Asking friends, family 

or coworkers for recommendations is a good place to start. 

The internet is a good source to look for an attorney to 
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handle a rear-end collision. There are Google and Yelp 

reviews and all types of certifications to help you check out 

their qualifications and experience. The reviews you read 

will give you a clearer picture of an attorney’s reputation 

than the paid advertising you see about an attorney on 

television. Not only are the reviews more objective but 

reading the personal experiences others have had will help 

you connect with an attorney best suited for you.   

The final way of deciding on an attorney is making 

an appointment to meet with the attorney. Here is where 

you will see if you can be comfortable in a relationship with 

that attorney. If you feel awkward, do not hesitate to check 

out other attorneys until you find the one you can relate to. 

You want the best relationship possible.  

Before entering into a contract with an attorney, 

learn some basic information about types of attorneys and 

contracts for service. One of the things attorneys talk about 

among themselves is the different types of attorneys. We 

often characterize attorneys as settling attorneys, TV 

attorneys and trial attorneys.  
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• Settling attorneys work on volume.  They may be 

handling 200 cases at any point in time.  Those 

attorneys are often very good, but they may not have 

the extra time to devote to your special concerns.   

• TV attorneys are also focused on volume of clients.  

Paying for TV ads is very expensive.  So, they must 

make enough to cover those advertising expenses by 

carrying heavy loads.  

• Trial attorneys usually carry a limited number of cases.  

They prefer to work their cases more thoroughly to seek 

maximum reasonable compensation for their clients.  We 

believe you will get a better result from a trial attorney.   

Should you decide that Bailey & Oliver Law Firm 

is the firm you want to handle your case, we will do 

everything possible to make you feel comfortable in 

telling your story. Our first interest is in listening to you. 

We want to hear about your experience of being rear-

ended. What did you observe before, during, and after the 

impact? How did you feel as it happened? What is your 

current condition? And very importantly, what is 

concerning you most right now?  



18 

In Part Two, I will explain in detail the process you 

will experience working with a trial attorney. Also, I will 

discuss the importance of collecting evidence and types of 

contracts and fees associated with rear-end collision cases. 

You will learn how our law firm will seek justice and 

appropriate compensation for your rear-end collision case. 

Information is the best tool you can give yourself as you 

maneuver through this challenging situation. We hope that 

Part Two will give you a better understanding of the 

complexity of a rear-end collision and how we would 

handle the situation for you.   

As you can see, there is much you can do yourself 

after a rear-end collision to get well from your injuries 

and resolve your insurance claims. You can also see how 

there could be pitfalls and landmines in the process 

where you might feel more secure consulting with a 

professional before proceeding further. Either way, our 

law firm wants the best possible outcome for your 

recovery from a rear-end collision.  

  



19 

PART TWO  
 

HANDLING REAR-END CASES:  

THE BAILEY & OLIVER WAY 
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AFFORDING AN ATTORNEY—CONTINGENT 

FEE AGREEMENTS 

 

What is a Contingent Fee? 

The American legal system allows a type of fee 

arrangement referred to as “a contingent fee agreement.” 

Often the injured person does not have money for legal 

representation on the front-end. Frequently the expenses 

associated with the accident have overwhelmed them 

financially. Perhaps you do not have that much money put 

away in savings or you might even be out of work. Because 

of contingency fee agreements, you can go ahead and hire 

the very best attorney to work on a contingent fee basis.   
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A contingent fee means you and the attorney are in 

a partnership. The attorney accepts the risk upfront. If the 

attorney is unable to make a recovery, then the attorney 

does not receive a fee. A contingent fee agreement is very 

helpful in injury cases.  In fact, it is perfectly suited for 

resolving a rear-end collision. 

 

How Does a Contingent Fee Agreement Work? 

When a contingent fee case is undertaken, the 

attorney assumes the financial risk of costs advanced. If 

there is a loss, then there is no fee for the work the attorney 

has done. To prosecute the case, the attorney must 

advance the cost of going forward with the case out of his 

or her own funds.  

This is why before accepting your case, the attorney 

decides on the front end if your case is one which they can win.  

Can I make a recovery and receive a fee for my services? Or is 

this a case I cannot win and I cannot make a fee and recover 

my upfront expenses? The attorney will make this decision 

early in the process, usually within the first meeting with you.   
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In contingent fee agreements, the standard attorney 

fee for rear-end collision cases is one-third of the 

settlement. For example, if the attorney recovers a total of 

$3,000, the attorney’s fee is $1,000. This fee is one-third of 

the total settlement. The client would then receive $2,000 

less any costs advanced to prosecute their case, to pay for 

their medical expenses, their inconveniences and any other 

non-economic losses.  

Similarly, if the case is more serious and the recovery is 

$9,000, the attorney’s fee is $3,000, with $6,000 less costs 

advanced for the client to cover medical expenses and non-

economic losses. If recovery is $30,000, the attorney’s fee is 

$10,000 and $20,000 less costs advanced for the client for 

medical expenses and their pain and suffering. The one-

third/two-third partnership in a rear-end collision contingent 

fee agreement is standard and predictable. The specific terms 

of the contingency fee agreement are provided to the client in 

writing before the attorney begins work on the case.   

Costs Associated with Rear-end Collisions 

If the law firm accepts your case, the law firm 

advances all the cost of the litigation. Only if there is a 
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financial recovery are these costs charged to the client out 

of the client’s share of the financial recovery. This comes 

at the end, because insurance companies do not pay 

partial sums. The defendant’s insurance company will 

only pay a final sum.  

The costs up front which attorneys cover normally 

include the following: copies of medical records, accident 

reconstruction expert fees, and copies of x-rays, MRIs, and 

CTs. If the case goes to trial, there would also be court costs. 

Going to trial involves the cost of items created to 

demonstrate the damages to the jury. These include 

illustrations and other items such as an animation of the 

collision. We frequently produce a full documentary video 

to explain the evidence which we have collected.  

These costs are the risk of the attorney. At the core of 

our law firm, we value courage.  Confidence in our ability 

and the courage to take a risk is required to work with 

clients on a contingency fee basis.  If the case is lost, then the 

attorney absorbs those costs. If the case is won, then at the 

end, the attorney pays himself back for the costs he has 

advanced out of the verdict or settlement.   
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Clearly, it is in the best interest of you and the 

attorney to reach the highest settlement for your case 

possible.  This is another reason why it is so important for 

you to wait to settle your case until you have reached 

maximum medical recovery. If you settle too early, and 

then later you need more or different treatment, you have 

forfeited all your rights to get additional compensation. 

Once a final settlement is reached, the insurance company 

requires you to sign a final, full, and complete release of all 

claims, whether they are known or unknown.  

So, it only makes sense for you to follow the 

advice of your attorney when they believe the highest 

possible settlement has been reached. Also, core to our 

law practice is a strong value of just plain hard work.  We 

put all our efforts into getting you the best settlement 

your case merits. Ultimately, this is why you hire the best 

possible attorney.   
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HOW TO HANDLE THE OTHER INSURANCE 

COMPANY 

 

Insurance Adjusters 

Early on, the defendant’s insurance adjuster will call 

the injured party and attempt to take a recorded statement. 

We always advise our clients not to give a statement unless 

we are present.  If you have not contacted an attorney and 

you give a recorded statement without the presence of an 

attorney, you could create additional trouble for yourself.  I 

have seen bad things happen in these situations.  
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Adjusters are trained to ask questions that can rattle 

you.  Even though you are the injured party, they could 

convince you that you were partially to blame. Depending on 

how you respond, the insurance company could interpret 

your answer as an admission of negligence on your part.  

They are looking to charge a portion of the negligence to the 

injured party. If they are successful, they could establish an 

argument which would reduce the amount of your recovery.   

This is one reason we always urge people not to give 

a recorded statement to the defendant’s insurance 

company. This advice does not apply to the injured party’s 

own insurer. If your own insurance company calls you, 

you have a duty to respond and work with your insurance. 

The injured party’s insurance company owes you a 

fiduciary duty to treat you fairly. The defendant’s 

insurance carrier is under no obligation to treat you fairly.  

 

 

Handling Property Damages and Losses in 

Collision Cases 

Our clients usually handle the property damage 

portion of their claim. The property damage assessment will 
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have one of two outcomes.  Your vehicle could be determined 

to be a total loss.  In this case, the fair market value of the 

vehicle before the collision is paid to you together with taxes.  

If the damage to your vehicle is not a total loss, 

your vehicle will be evaluated by the adjuster for repair. 

This outcome can result in a lower value of your vehicle. 

If repairs are done to a vehicle which has not been 

damaged before, the vehicle is no longer as valuable as it 

was before the wreck.  This is called “diminution of value” 

in legal terms.  

 During the time repairs are being done, the law 

requires the defendant’s insurance company to provide you 

with a replacement vehicle or rental vehicle. If the repair 

takes a month, then you are entitled to a furnished vehicle for 

a month. If the repair takes ten days, then you are entitled to 

a replacement vehicle for ten days.  

If your vehicle is declared a total loss, you should be 

given a reasonable amount of time following the settlement 

on the property damage to go out and purchase another 

vehicle. Around seven days is considered a reasonable 

amount of time. Whether it is a total loss or a repair, 
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insurance companies are usually fair when it comes to 

property damage. So, we don’t usually get involved with 

the property damage claim. 

 

Do Attorneys Handle Property Damages? 

Some attorneys will handle the property damage 

portion of your claim.  We certainly will advise you, but 

we do not take a percentage of the recovery for the 

property damage. There just is not room for an attorney’s 

fee to be withdrawn from the property damage portion of 

a claim. For that reason, we choose not to take a portion 

of the property damage you receive as a part of our 

contingent fee. Advising our clients in handling their 

property damages themselves is part of our commitment 

to integrity as a core value.   

 

Pitfalls of Speaking to the Other Party’s Insurance 

Adjustor 

The first advice I discussed was not to give the 

defendant’s adjuster a recorded statement.  A danger in 

talking to the defendant’s adjuster occurs if the adjustor offers 
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you money for a total release shortly after the wreck.  It’s 

probably not wise to sign a release at that time, because you 

don’t know yet the extent of your injuries.  

Sometimes adjusters will offer the injured party 

money that seems significant. Unfortunately, it still may not 

be significant enough should your injuries turn into 

something more serious than you originally thought.  My 

best advice is not to sign a quick settlement if the insurance 

company offers it to you. I want the best possible outcome for 

you in settling your claim after a rear-end collision.  Caution 

in dealing with the defendant’s insurance adjuster is critical 

to your getting the fair treatment you deserve from the 

insurance company.  
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 FIRST STEPS YOUR LAWYER SHOULD TAKE 

 

The Bailey & Oliver Way 

The first thing we do if a potential client contacts us 

is to reach an agreement with the client concerning our 

representation.  Once this agreement has been signed, we 

send a letter of representation to the insurance company for 

the defendant and the insurance company for our client. 

This letter instructs them that all correspondence and 

communications will come through our office and they are 

not to contact you directly. The reason we do this is because 

sometimes insurance companies will tell us one thing and 

then tell our client a different thing. We want to avoid any 
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confusion that results from this tactic. We work hard to keep 

you informed about your case. That means directing all 

communication through our office, so we always know the 

status of the case.  

The next thing we do is to send out medical request 

to all the treating physicians, hospitals, ambulance 

companies, and other health care providers. We ask for all 

records, even records of treatment before the wreck. This is 

necessary for us to prove the wreck caused your injuries and 

the injuries were not pre-existing.  

Causation is one of the three prongs we must 

prove—causation, negligence, and damage. Proving 

causation can be very difficult if we cannot show you have 

a clear history of being injury free. Insurance companies 

like to go back into our client’s history and say, “Oh, well 

you were involved in this wreck and you were involved in 

these other wrecks. How can you prove the injuries you 

have today are result from our wreck rather than these 

other previous wrecks?”  

With an elderly person, there may be a history of 

pre-existing degenerative disease in their spine. The 
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insurance companies will say any problems you are having 

now are not the result of the wreck, but they are result of 

the pre-existing degenerative diseases our client already 

had because of aging.  

In these cases, we like to sit down and visit with our 

clients in their home. Going to their home, provides so much 

more information about a client and how the wreck has 

affected them rather than just talking to them in our office.   

 I recall going to a client’s home.  They had pictures 

of their grandchildren and great-grandchildren all over the 

walls of their living room. Sitting there, I could see these 

clients really loved their grandchildren and great-

grandchildren. When I asked them about their family, they 

began telling me how their injuries had affected their time 

with their grandchildren and great-grandchildren. They 

told me how they can no longer travel to see them. They can 

no longer pick up their great-grandchildren. In their home, 

it was very evident what a real loss these things were to 

them. Meeting with them in only my office, I might not have 

recognized the depth of their loss.   
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 We like to talk to our clients about their goals. Do 

you want to get it settled quickly and get it over with? Do 

you want us to put in the time required to get the maximum 

recovery? It’s important that we match our representation 

with your goals.  

Finally, we are ready to go out and video witness 

statements as early as possible.  It is crucial that we 

preserve all that evidence which we already have begun 

to identify.  

 

Attorney’s Duties in a Rear-end Collision Case 

I like to keep our clients informed of what we are 

doing. We think, that often attorneys are working very hard 

for their client. If the attorney doesn’t communicate with the 

client, then the client may think the attorney is not working 

on their case as much as they should be. We want you to 

know how hard we are working for you.  

We have a practice of sending our clients copies of all 

correspondence and copies of all pleadings, unless they ask 

us not to. It is true some clients just don’t want to bother 

with the details. They may tell us, “You just handle it and let 
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me know when the check comes.” However, it is very 

unusual to have a client like that. Most clients really like to 

know what’s going on in their case, because this is a very 

important part of their life.  

We send copies of all correspondence and keep you 

updated on the progress of your case. I want you to be 

informed every step of the way and to know what we are 

doing to get the best possible outcome for you.   
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INITIAL INVESTIGATION 

 

The Scene of the Crash  

Our next step is to visit the scene of the crash to 

determine what happened and why it happened. In rear-

end collisions, the forward driver is presumed to have the 

Right-of-way. Striking drivers are presumed to have been 

negligent. Otherwise, the striking driver would have been 

able to stop in time to prevent the collision. 

When we go to the scene of a rear-end collision, we 

make a video of the view the striking driver would have 

had, if he had been looking. It is important to see if a clear 

view straight ahead existed.  We also check for skid 
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marks. We take these steps to prepare in advance for any 

defenses. This evidence at the scene is necessary to show 

that there was absolutely no reason (other than lack of 

attention) to prevent the striking driver from stopping in 

time to avoid the collision. 

During the initial investigation of a rear-end 

collision, we are looking for what could have caused the 

striking driver to be distracted.  Helpful information can 

come from downloading the black box (EDM) in the 

striking vehicle. Black box information will show if the 

driver braked or if the striking driver attempted to steer 

right or left. The information from the black box can show 

the striking driver was distracted and not paying 

attention to the road.  

To determine whether skid marks are going to be an 

important part of the case, we find out what kind of vehicle 

the striking driver was driving. Older vehicles will leave 

skid marks if the brakes are applied hard. Newer vehicles 

have anti-lock brakes and do not leave skid marks. It has 

become more difficult to determine whether the striking 

driver in a newer vehicle attempted to brake.   
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We are amazed by the information a scene visit 

will provide.  Sometimes there are skid marks the police 

investigation did not document.  Sometimes we can 

locate an eyewitness from a local business.  Every scene 

visit has provided us with valuable information about 

why the wreck occurred.  

After we visit the scene, or at the same time, we look 

at the physical damage to both our client’s vehicle and the 

striking vehicle. One of the defenses insurance companies 

always use is “The impact wasn’t hard enough, or violent 

enough, to cause injury to the client.”  

Today bumpers are made from crash-resistant plastic. 

Often, bumpers will pop back into their normal shape if the 

collision was not severe. Pictures after the collision may show 

the bumper in its original condition.  This does not mean 

there wasn’t a lot of energy transferred to our client’s head 

and neck during the crash.  To prove the amount of energy 

from the crash, we look under the bumper to see if the frame 

was bent during the crash.  If the frame is damaged, we 

document it with photographs.  

When we look at the vehicles, we look at how the 

vehicles met.  Was it an under-ride where the striking 
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vehicle went underneath the bumper? Or was it an override 

where the striking vehicle went over the bumper.  

Often, we see a lot of sheet metal damage. If there 

is a lot of sheet metal damage, it does not necessarily 

mean it was a hard collision.  It might mean the two 

vehicles struck one another at an angle that wasn’t 

anticipated. It can also mean the sheet metal absorbed 

much of the energy.  If so, the energy was not transferred 

to our client. There is a lot to learn from investigating 

sheet metal damage.  

These are some of the things we look for at the scene.  

After a scene visit, we further examine the evidence we 

have collected. Back at the office, we look at every detail 

more thoroughly and in greater depth.  

 

How Can a Police Report Help? 

The police report will usually have a written 

statement of the witnesses, the striking driver, and our 

client. Those written statements are very helpful in 

determining what happened. At the scene, the officer 

writes down statements given before the driver of the 

striking vehicle has had an opportunity to talk to his 
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insurance company or his attorney. I have found these 

written statements are usually the most accurate 

information concerning a wreck. 

As part of our scene investigation, we determine 

whether the investigating officer had a body camera and 

microphone. I have learned many people make 

statements which will incriminate them right there at the 

scene. Then later, after they talk to their lawyer and their 

insurance company, their story changes dramatically. If 

the officer had a body camera and microphone, we get the 

tape of his investigation. 

The police report also has helpful information 

about the weather and if there were any other 

distractions. There will be a description of the physical 

damage to each vehicle, an estimation of the damage to 

each vehicle, and the location of the wreck.  The police 

report will also state if recreational illegal drugs were 

involved in the crash. Using the police report, we can 

systematically recreate the wreck at the scene. Through 

our diligence and hard work, we find out what happened, 

and why it should not have happened.  
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Gathering Additional Evidence 

 

Bringing in the Experts 

If the rear-end collision is severe enough, we will 

bring in an accident reconstruction expert.  The expert will 

download the black boxes in both vehicles.  The Event 

Data Recorder (EDR), will give us a lot of objective 

evidence. Things they can determine are the speed of the 

striking vehicle, whether the driver braked, and if the 

striking driver attempted to steer right or left. This 

information can show whether the driver was distracted 

and not paying attention to the road.  Of course, we want 

to preserve this evidence.  
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Sometimes, we find a striking driver is without a doubt 

making up a reason for the collision. Once the accident 

reconstruction expert comes in and looks at the objective 

evidence, we can frequently prove the striking driver is lying.  

If we can prove the striking driver is lying to get out of 

accepting responsibility for his or her actions, we can present 

a much stronger case.  This avoidance of responsibility can go 

a long way into making the case more valuable.  

When we bring in an accident reconstruction expert, 

they do a survey of the scene. They mark places all around 

the scene, on the street, and the nearby landmarks. Once 

they enter all that information into a computer, they can 

recreate the scene and prepare an animation of the crash. 

We’ve found animations are very helpful to juries and to 

adjusters in determining the impact, the speed of the impact, 

and the reasons for the collision.  

The accident reconstructionists we use are 100% 

credible. They will tell me, “Frank, you don’t have a case,” 

or “This is a really severe, terrible case.” Accident 

reconstruction experts charge by the hour. On a typical 

case, the expert requires a retainer of $5,000. Depending on 
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how much work needs to be done, costs can double or 

triple the retainer. 

Because this is a very expensive process, we do not 

use a reconstruction expert in run-of-the-mill cases. But in 

cases where our client has serious injuries, we bring in a 

reconstruction expert to prepare the animation video. The 

evidence they find in the black box goes a long way toward 

proving liability. When they make a survey of the site and 

prepare an animation, the jury, the judge, or the insurance 

adjuster can visualize how the impact occurred.  They can 

see for themselves it was a hard collision. An animation 

makes it much easier to evaluate and win the case.   

After we have gathered all the evidence, we package 

it for presentation to the insurance company. We have 

found videos to be very persuasive. Often, we prepare a 

video of the important evidence in the form of a 

documentary. Along with our settlement demand, we will 

send the documentary to the adjuster. 
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Importance of Witnesses 

We use two types of witnesses who are extremely 

valuable in rear-end collision cases. If a witness voluntarily 

comes forward and says, “I saw the impact. I saw the force 

of the impact and it was easily preventable,” then she is a 

good liability witness. This kind of witnesses usually cannot 

be impeached. Since they don’t have a dog in the fight, we 

rely on them a lot. The other type of witness is a lay damage 

witness. The lay damage witness is a neighbor, a friend, or 

a coworker who doesn’t really have a dog in the fight 

either, but they have noticed the difference in our client 

before the collision and after.  

The lay damage witness can accurately describe 

how the collision has affected our client.  Friends will 

say, “He used to mow his yard every weekend. Even 

though he still mows his yard every week, you can see 

just by watching him, how difficult it is now for him to 

get up on his riding lawn mower,” or “She used to go 

shopping with us every Christmas and she could walk 

all day long at the mall. After the wreck, she would just 

sit on the bench, while the rest of our friends would go 
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shopping all day.” This type of evidence is very valuable 

in proving the damage part of these cases.  

We must prove negligence, causation, and damages. 

Negligence is easy to prove in a rear-end collision. It is 

causation and the amount of personal damage that are the 

difficult parts to prove. We must methodically collect 

evidence, consult with experts, and interview witnesses to 

prove the causation and the damage.   
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The Rules of the Road  

 

Causes: Rear-end Collisions 

A large part of our investigation is in determining 

the cause of the collision.  We are looking for evidence 

that the striking driver was not following the Rules of 

the Road.  In Arkansas, the rules of the road are defined 

by the courts and are put into jury instructions. We use 

these instructions to guide our presentation to the judge 

and/or the jury.  

The most common cause of rear-end collisions is 

texting or talking on the cell phone while attempting to 

drive. New cars have a lot more gadgets on the dashboard 
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than older cars.  No longer is it just the radio on the dash, 

but now there is also GPS and other things which can 

distract the driver. We find electronic gadgets, cell 

phones, and similar electronic devices are the main cause 

of rear-end collisions.  

In older cases, we found if the driver was coughing 

and reached into the glove compartment to get a Kleenex, 

could be a distraction.  In other cases, if a baby in the 

backseat was crying and the driver turned around and 

looked at the baby while continuing to go forward, that 

could be a distraction.  We have found some rare 

incidences of a mechanical failure, where the brakes did 

not work properly, or the striking driver’s foot slipped off 

the brake and hit the accelerator.  

Every now and then, a case will come to us where 

the striking driver was intoxicated, either with 

prescription drugs, alcohol, or recreational drugs, but we 

really don’t see very many of those cases. Getting a phone 

call or a text while they are driving and deciding to take 

the phone call or look down at the text is the cause of rear-

end collisions most of the time.  
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Three Jury Instructions 

Arkansas has three jury instructions which are 

given in every rear-end collision case. The first instruction 

requires the driver to keep a lookout for whatever hazard 

may be on the road. This means just keeping their eyes on 

the road. The instruction says, “It is the duty of the driver of 

a motor vehicle to keep a lookout for other vehicles or persons on 

the street or highway. The lookout required is that which would 

be expected of a reasonably careful driver under circumstances 

similar to those shown by the evidence in this case.” 

The next instruction is to maintain control. A driver 

must be able to control their vehicle, so they can stop if they 

must stop. “The control required is that which a reasonably careful 

driver would maintain under circumstances like those shown by the 

evidence in this case.”  

We see a lot of striking drivers who have been 

tailgating. If a driver is tailgating and the vehicle in front of 

them must stop for a dog, deer, or another vehicle there is 

little reaction time. Tailgating greatly affects a driver’s ability 

to control their vehicle. It takes about a second-and-a-half of 

perception and reaction time for the tailgating driver even to 
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recognize that it’s time to stop their vehicle. Depending on 

the distance between the two cars and the speed that the 

vehicles are driving, the second-and-a-half can be eaten up 

before the striking driver can stop. If so, obviously their 

tailgating will result in a collision. The tailgater has failed 

their duty to control their vehicle 

When you realize a vehicle is tailgating you, I think 

you should just continue to slow your vehicle down, little 

by little. You want the tailgater to get so frustrated they 

will pass you and keep on going down the highway. If a 

vehicle is tailgating you, chances of being in a rear-end 

collision are increased.  

The third rule of the road is speed. The jury 

instruction provides, “It’s a duty of a driver of a motor 

vehicle to drive at a speed no greater than is reasonable and 

prudent under the circumstances, having due regard for any 

actual or potential hazards.” Driving the full speed limit 

is not necessarily “reasonable and prudent.” There are 

many instances in which the driver would be expected 

to slow down. 
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It would seem obvious, but nevertheless worth 

defining.  Slower speeds are required to maintain control 

if: it is raining hard or snowing, the traffic is heavy, or there 

are pedestrians or bicyclers. It is the duty of a driver of a 

motor vehicle to drive at a speed where they can keep their 

vehicle under control. Drivers are expected to be able to 

make emergency stops. The jury will take the driving 

conditions and the speed of the striking vehicle under 

consideration in deciding on fault.  

The Rules of the Road serve to guide the jury in 

deciding fault and liability of the striking driver.  At our 

law firm, we use the same Rules of the Road to guide us in 

what evidence we collect to present to the insurance 

company.  If necessary, it is the same guide we would 

follow in presenting that evidence in the most compelling 

manner to the jury.   
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TO SETTLE…OR GO TO TRIAL 

 

Weighing the Pros and Cons 

You will have to consider your own goals in 

weighing the option of whether to settle your case with the 

insurance company or go to court.  

There are both benefits and negatives in settling 

your case.  The main benefit of a settlement is there is no 

uncertainty. It is finished and it’s a done deal. A 

settlement is usually completed a lot quicker than if you 

go through a jury trial.  

The biggest negative of a settlement is you may have 

to accept less money than if you went to a jury trial. The 
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risk of a jury trial is it’s uncertain. You never know what a 

jury is going to do. Instead, if you decide to settle you will 

know exactly the amount of money you will receive.  

 

Settling through Mediation 

In Arkansas settlements are normally handled 

through mediation. In mediation, a neutral party comes to 

your attorney’s office. This person is a mediator who is 

trained in negotiations. Both sides attend the mediation 

and state their positions. The mediator assigns the parties 

to separate rooms and then goes back and forth with 

offers and demands.   

Sometimes mediation becomes an endurance 

contest. During mediation, the real offer (more specifically, 

the real money) is not put on the table until late in the day 

when everyone is tired. By this point, our client often just 

wants to get this process over with.  We see clients willing 

to except less money at the end of the day than they would 

have been willing to accept at the start of the day.  

Mediators do not side with you or the insurance 

company. It is the mediator’s job to get your case resolved 

and to avoid going before a jury. Mediations in Arkansas 
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are about 85% to 90% effective in resolving cases. Only if 

your case doesn’t settle at mediation would it go before a 

jury. In Arkansas, it usually takes about a year from the 

time the case is filed until the case is resolved. Compared 

to other states, this is a very short time. 

 

How Insurance Influences the Decision 

The type of insurance policy held by you and by 

the defendant can certainly play a role in deciding 

whether to settle. Most insurance policies provide Med-

Pay or Personal Injury Protection which pays some of the 

medical expenses. In Arkansas, this coverage is a 

required part of insurance policies unless the 

policyholder chooses to reject the coverage by signing a 

formal rejection form.  Such coverage is usually limited 

to $5,000. If you have this coverage, we submit your 

medical bills to your insurance carrier.  Most companies 

will automatically pay up to $5,000 without question.  It 

makes the settlement option a little more attractive if 

medical bills have already been paid. 

Whether your insurance company requires 

subrogation to repay the money it has paid for medical bills 
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is another thing to consider. Arkansas is known as a 

“made-whole” state. This means if you are not made-

whole because of the insufficient settlement or verdict, 

then you do not have to reimburse your insurance carrier 

or your healthcare carrier for the benefits they have paid. 

The reasoning behind the “made-whole” doctrine is, 

because you paid a premium for the coverage you should 

receive the benefit of that coverage. The Arkansas courts 

decided the insurance company should not collect the 

premium and not have to pay out the coverage.   

The attitude of the insurance carrier for the 

striking driver also affects our client’s decision. Some 

insurance carriers have the reputation of not paying a 

fair amount. These companies have determined it is 

more economically feasible for them to take a case to trial 

than it is for them to pay a fair amount in settlement. 

Other insurance carriers have come to a different 

conclusion. These companies have determined it is easier 

to settle the case and not risk going to trial.  So, your 

decision of whether to settle or go to trial is going to be 

influenced by how you will be treated by the striking 

driver’s insurance company.  
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Other Considerations in the Decision 

The extent of your injuries and the connection 

between your injuries and the collision is something you 

will have to consider as well. If there is a direct connection 

between the injuries and the collision, you may find less 

need to go to court and be more likely to settle. If it is 

difficult to prove the direct cause of your injuries, then the 

likelihood that you will need to go to trial to get the best 

possible compensation is increased.   

The client’s goals play a part in the decision-making 

process.  If your goal is to just get through this process as 

quickly as possible, you are more apt to accept a settlement.  

If your goal is to get the best possible settlement regardless 

of the amount of time and hassle it causes you, then you 

may find yourself more willing to go to court.  

Occasionally the decision is influenced by the 

client’s attitude toward the defendant.  Possibly the client 

is angry and wants justice.  Perhaps the client believes the 

striking driver has been unreasonable, reckless and even 

dangerous. In such a case, the client may choose to go to 

trial. Maybe the client wants to tell their story and see 

penalties are waged against the striking driver. An angry, 
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disillusioned client could let their emotions affect their 

decision-making process.  

While this kind of vengeance does happen, I have 

not found it very likely. Most jury trial cases are the result 

of an insurance company’s unfair treatment or due to 

difficulties proving a clear connection between injuries 

and the collision. 

However, if the insurance company has been 

unreasonable and unwilling to pay you a fair 

settlement, you may not be agreeable to accepting less 

than you feel you deserve. We will certainly assist you 

in weighing the pros and cons. You can count on our 

honest advice concerning your chances of making a 

successful case in court. 
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FILING SUIT 

 

The Process of Filing 

If negotiations with the insurance company have 

broken down, and we feel like the insurance company’s 

adjuster is not fully considering the nature, extent, and 

duration of our client’s injuries, we will file a lawsuit. The 

lawsuit is the legal way of getting into court, where a judge 

will preside over the proceedings. Ultimately a jury will decide 

the amount of compensation, if any, you should be allowed. 

The first step is called a Complaint. It states the location 

and residency of the parties, the location of the wreck, and the 

type of injuries that were sustained in the wreck. 
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Arkansas has a very unusual law, which states, 

unless a demand for a certain sum of money is made in 

the complaint, the plaintiff is limited to a recovery of 

$75,000.  If a jury returns a verdict for $100,000. and the 

complaint did not ask for at least $75,000, the judge 

would have to reduce the verdict to $75,000 and the 

plaintiff would lose $25,000. 

In all our cases, we just say we’re asking for 

amount of money which exceeds the amount “necessary 

for Federal Court diversity jurisdiction.” If we put a 

definite amount of money in the complaint, it could be 

either too much money or too little. Because of this, we do 

not place a specific amount in the complaint.  

Arkansas has a requirement that the case be filed in 

the proper court within three years from the date of the 

injury. This is the statute of limitations for personal injury 

cases in Arkansas.  Usually there is plenty of time to fully 

investigate the case and to negotiate with the insurance 

company before a complaint must be filed.  

Once the complaint is filed, it is served on the 

defendant who was driving the striking vehicle.  If the 
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defendant was working at the time of the wreck, the 

complaint is also served on their employer.  

The defendant has 30 days to respond after being 

served. Typically, after the defendant has responded, the 

attorneys will exchange discovery questions called 

interrogatories and requests for production of documents.   

Following the exchange of written information 

there are usually depositions which, simply put, are a 

recorded statement under oath of both parties.  If the case 

is serious enough, a deposition of the treating physicians 

will also occur. By this time, both sides should be able to 

fairly evaluate the case. At that point, most of the cases are 

settled with mediation.  If your case did not settle, the next 

step is to choose a jury. 

Once the jury has been chosen, each side gives an 

opening statement for their side of the case. After the 

opening statements are over, evidence is presented. The 

injured person’s attorney presents their evidence first.  

Then the insurance company’s attorney will present their 

evidence. Both sides will then argue why the jury should 

rule for them in the closing.  
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Following closing arguments from both sides, the jury 

goes into a closed deliberation in the jury room. When 

deliberations are finished, the jury returns with a verdict. 

Unless there is an appeal, the case is over.  

 

Terms Used in Rear-end Collision Cases 

Insurance claims 

The defendant’s insurance policy provides coverage 

for damages caused by the defendant’s negligence.  

Arkansas has minimum limits of $25,000 per person and 

$50,000 per accident for liability coverage. Higher limits are 

available.  Defendants may also have excess coverage called 

an umbrella if the underlying policy limits are not enough 

to cover the harm.  Most umbrellas require the insured to 

have $250,000 underlying coverage. 

If the defendant did not have insurance, or did 

not have enough insurance to cover the harm, or if the 

injured person’s policy has underinsured or uninsured 

coverage, those coverages will kick in to cover the harm 

caused by the defendant.   If the injured person has Med 

Pay or PIP coverage that will pay for medical expenses 

caused by the wreck.  
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Pleadings, Complaints 

 Pleadings are the formal written documents 

which are filed with the court as part of a lawsuit.  In 

rear-end collision lawsuits, a written complaint is a 

pleading which is filed against the defendant stating the 

case of the injured party.   

Discovery, Depositions, Interrogatories, and Requests 

 Discovery is the legal process during which all 

relevant facts and documents are revealed. The discovery 

process is designed to make the case as transparent as 

possible and hopefully easier to resolve. A main reason 

for the discovery process is to avoid surprises should the 

case go to trial.  

 Simply put, a deposition is a recorded statement under 

oath of both parties. It is an out-of-court, pre-trial sworn 

testimony.  Depositions are used to gather information as 

part of the discovery process. In some circumstances, they 

may be used at trial. During the deposition, the opposing 

attorney has the right to ask questions that are likely to lead 

to the discovery of admissible evidence.  
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 Written discovery questions are called 

Interrogatories. The defense attorney sends a set of written 

questions which ask about your past medical history, lost 

income, current doctors, how the wreck occurred, and how 

it has affected your life. Discovery questions can cover a 

very broad field. That means that all the questions don’t 

have to seek admissible evidence.   

In addition to depositions and interrogatories, there 

are other types of discovery called Requests for Production. 

Request for Production of Documents is self-explanatory. 

There could also be Request for Admissions.  This is where the 

client either admits or denies a fact. Requests for admission 

are usually handled directly by the attorney and not 

something the client becomes involved in.   

In the event, your rear-end collision case goes to 

trial, there will be ample time for your attorney to bring 

you up to speed about the procedures and familiarize you 

with all the legal terms you will encounter. I strongly 

believe in preparing our clients thoroughly before they 

must become involved in the discovery process. The more 

information you have—the better outcome we can get for 

you. This is as much our goal as it is yours.   
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DISCOVERY—DEPOSITIONS  

 

Nothing but the Truth 

The most important thing in all discovery is to 

always be truthful in your answers to the questions. If our 

client is untruthful about one small fact, then all their 

credibility comes into question.  

An example we give our clients is, “What if when 

you were in high school you had a paper route or worked 

at a soda counter and you were fired?” If the insurance 

company ask you why you no longer worked there, answer 

the question honestly. If you were fired, be sure and tell the 

insurance company you were fired. Should they ask you 
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why you were fired, be truthful about the reason. “I wasn’t 

doing my job. “or, “I didn’t show up for work.” Do not try 

to hide the real reason by telling them something like, “I 

quit to get a better paying job.” If they get your 

employment records and can prove you lied, they then 

have reason to question if you are currently lying about 

how the wreck has affected your life.  

 

Preparing for a Deposition 

 Generally, depositions in rear-end collisions in 

Arkansas will take an hour or two. Before a deposition, 

we meet with our client at least one week in advance. We 

talk to you about how to answer questions. They are not 

embarrassing questions. In 43 years of practicing law, I 

cannot recall any attorney on the defense side who has 

asked an embarrassing question. Unlike what is often 

shown on TV, the defense attorney is generally nice and 

polite in a deposition. Rather than trying to embarrass you 

or be mean to you, the defense attorney is trying to get 

you to help him, to give him a little extra information. In 

fact, the defense attorney is probably going to be so nice 

and polite if you are not prepared adequately, you could 

end up helping him.   
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This is why we work so hard teaching you how to 

think through the questioning process.  Our way of 

answering questions is to treat the question as a ball being 

tossed to our client. Once you catch the question then you 

decide, “Do I understand the question?” If you do not 

understand the question you should tell the defense attorney, 

“I don’t understand your question,” or “Can you explain 

that?” It is the attorney’s responsibility to ask questions that 

you can understand.  

Once you understand the question, then you must ask 

yourself if you know the answer to the question. If you don’t 

know the answer to the question, I don’t know, is your 

correct answer.  It’s not like being in high school where 

students get points deducted for not knowing the answer to 

the question. If the client does not know the answer to the 

question in a deposition, then, they don’t know, is a true 

answer—they just don’t know or don’t remember. 

If you understand the question and if you know the 

answer to the question, then you should take a moment to 

think about how you want to phrase your answer. Answer it 

directly. Then wait for your next question. We advise our 

clients to not volunteer additional information.  You should 
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not think you must carry on a conversation with the defense 

attorney. In fact, it is best not to.  

 

What Kind of Questions? 

The defense attorney will begin by trying to make 

you feel comfortable with them. The questions in a 

deposition usually start off with warm-up questions such 

as, “Where have you worked? Where do you live? Who lives 

in the house with you? What do you enjoy doing?” 

Then they’ll ask you general questions about the 

day of the accident. “Where had you been before the wreck 

happened? Where were you going? What speed were you 

driving? Why did you stop?” They will begin with 

different things like those questions.  

The questions will then become more specific. They 

will ask you what part of your body is injured? How have 

your injuries affected your lifestyle? A regularly asked 

question is, “What can’t you do now, that you could do 

before the wreck?” This is one question we go over ahead 

of time. We always counsel our clients to say, “Well, there’s 

really not anything I can’t do today I could do before the 

wreck. But, now it is definitely more difficult.” Of course, 
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if there are actual things which you cannot do anymore 

because of serious accident-related injuries, we will lead 

you through how you will describe your health-related 

problems ahead of time.  

Normally, we have done all our work before the 

deposition by teaching our client what to expect and how 

to handle questions.  Therefore, as the lawyer for the 

injured party, we usually have only a supportive presence 

during the deposition.  

As you can see, we take the discovery process 

seriously. We want you to feel confident during the deposition 

so you can honestly and straight-forwardly answer any 

question.  We want you to have thought about your answers 

ahead of time so you will not be caught off guard. I know from 

experience; a well-prepared client will benefit their own case.  

It is our job to instill in you the sense of confidence and 

integrity required for a successful disposition.  We will 

provide you with the support and courage you need to tell 

your story without fear or hesitation. This is how we prepare 

our clients for deposition.  
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WRONGFUL DEATH CASES  

 

Settling the Estate 

If the case involves a death, the first thing which must 

be done is an estate of the deceased must be opened in probate 

court.  The Probate Judge will appoint a special administrator 

to proceed with the wrongful death claim.  

In Arkansas, there are two causes of action that 

arise.  One is for the estate itself, the other is for the 

wrongful death beneficiaries.  Usually we have a financial 

institution appointed as the special administrator, because 

it can handle any financial recovery. Also, the financial 
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institution is going to be unbiased. If the attorney appoints 

a relative, the relative may not have the ability to deal with 

large sums of money. It is also possible the relative may 

have some bias against one part of the family or bias for 

another part of the family. The beneficiaries in a wrongful 

death action are the spouse and children (if the deceased 

had children), brothers and sisters, and parents (if living). 

 

Compensation for Damages 

The spouse is entitled to pecuniary damages, which 

is the amount of money the deceased would have 

contributed to the marriage had they lived. If there are 

children, then the children are entitled to compensation for 

the lack of parental control and guidance had their parent 

lived. The claim of the other beneficiaries is for their 

emotional anguish, a non-economic element of damages.  In 

Arkansas, beneficiaries (other than the spouse and children) 

are entitled to damages for their normal emotional grief 

suffered because of the death. The amount of damages can 

really depend on how close they were to the deceased. If 

they lived out of state and never saw the deceased except 

maybe on holidays, not much money will be allocated to 

them for emotional damage.  
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They are entitled to more money to compensate 

them for their mental anguish, if they were very close, they 

saw each other all the time, and the death has been 

extraordinary in their life. Beneficiaries can recover the 

funeral expenses of the deceased. Recovery for any medical 

treatment, pain and suffering before the death, and finally 

damages for loss of life is also permitted. 

 

Cooperation among Multiple Heirs 

Even if there are multiple heirs, there is only one 

attorney who represents the estate of the decedent. 

Sometimes there are conflicts that arise between one heir and 

another heir that would merit different personal attorneys. 

Each one of the heirs can have their own attorney. Those 

conflicts are resolved and one attorney ends up representing 

the estate. The attorney for the estate is arguing for everyone 

and has a legal duty to represent everyone’s interest. If the 

heirs have hired their own personal attorneys, then each 

personal attorney will argue their client is entitled to more of 

the total recovery than the other clients.  

When there has been a death, one of the first things we 

do in our practice is to bring all the heirs and the beneficiaries 



70 

together. Prior to the settlement, we have them determine 

percentages of the recovery. We have found that if everyone is 

talking in percentages, people are much more likely to agree 

than if they are talking in dollars and cents. When we bring all 

the heirs and beneficiaries together, we have them sign an 

agreed order saying the recovery, the total recovery, is going 

to be proportioned in these predetermined percentages. This 

process saves the expense and the fighting between the heirs 

once a recovery is made. Taking these steps ahead of time 

makes it much easier and helps keep the family from 

developing internal arguments.  

Over the years in my practice, I have found in most 

instances planning and preparing for the expected and 

unexpected has made resolving legal issues of all kinds a 

more civil process. Through integrity, courage and hard 

work, I believe that all issues can have reasonable and 

successful outcomes.  I am deeply committed to these core 

values. In Part Three, I describe the importance of our 

passion for helping others, applying core values, and 

using best practices.   
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PART THREE  
 

WHAT SETS BAILEY & OLIVER APART? 

UP CLOSE AND PERSONAL  

 

Finding My Passion 

` Ever since my very early days as a lawyer, I have 

been passionate about helping the underdog—righting the 

wrongs they have been dealt. Each day, I become more 

aware of my passion to help the underdog.  
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It was an elderly couple who awakened this passion 

in my professional life. As a young lawyer in the late 

seventies, I had the opportunity to represent Victor and 

Minnie, an elderly couple who had taken their life savings 

to a Savings and Loan Association in Mountain Home. 

Those were the days of the Carter Administration when 

inflation was high and interest rates were close to 18%. 

Unfortunately, the elderly couple did not end up depositing 

their money in the S&L which was Federally Insured.   

Instead, Victor and Minnie listened to the President 

of the Savings and Loan who convinced them to give him 

their money.  He promised them he would pay them a 

higher rate of interest than they could get at the Savings 

and Loan.  Believing him, Victor and Minnie gave him 

their life savings—over $100,000.  For a while the couple 

would receive a monthly check.  Then the checks stopped 

coming.  When the couple asked the President for their 

money back, the President told them he had lost all their 

money in the stock market.  

When Victor and Minnie came to me, I knew it would 

be useless to sue the President for their money. Instead, I 

considered suing the Savings and Loan Association. In 1970, 
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Congress had passed RICO (Racketeering Influenced 

Corrupt Organization Act).  The Act provided for treble 

damages and attorneys’ fees.   

I had recently read about the Act and believed the 

Savings and Loan Association would be held responsible for 

their loss.  According to RICO, it was unlawful for anyone 

employed by an enterprise which was involved in interstate 

commerce to conduct or participate in a pattern of 

racketeering activity.  The officers of this Savings and Loan 

drove around town in black Cadillacs which suggested to 

me a possible pattern of racketeering activity. Perhaps, I 

thought, this might give me a way to sue the Savings and 

Loan Association and get my clients their money back.  So, 

I filed suit in Federal Court. Immediately, the Federal Judge 

sent me a letter saying I had ten days to show him why my 

suit should not be dismissed.   

Together with my team, I worked night and day to 

show the Judge why this case had merit and should not be 

dismissed.  The Judge agreed with my presentation and the 

couple got their money back plus more. We were all 

relieved. The underdog had won and my passion for 

justice was born! 
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Recovering Victor and Minnie’s money was the start 

of the passion I have today at Bailey & Oliver. Since that 

time, my passion has grown with many opportunities to 

“right the wrongs of others.”   

Another story, close to my heart, is about a World 

War II Veteran. Much later in my career, this Veteran came 

in to see one of my young associates. It seems the police 

had mistakenly charged him with shooting at a house. The 

Veteran did not have money to hire a lawyer.  After 

hearing his story, the young associate at our firm said he 

would represent the Veteran for free.  The associate 

investigated the case and was able to determine a different 

individual had shot at the house.  At trial, the Judge 

dismissed all charges against our client.  We shared in the 

Veteran’s relief and excitement.  A few days later, with 

tears in his eyes, the client brought us two watermelons 

from his garden. This was his way of thanking us for 

clearing his name. As a Vietnam Veteran myself, his story 

further reinforced my passion for serving the underdog.  

Now you know “why I exist” and why I get up in 

the morning.  This passion is shared by everyone at Bailey 



75 

& Oliver.  As a firm, we exist to level the playing field for 

ordinary hard-working folks. 

 

Our Community Involvement 

Not only are we passionate about assisting hard- 

working people who have been needlessly injured, we 

are passionate about raising money for local charities.  In 

Northwest Arkansas, where our office is located, there 

are over 100 local nonprofit organizations. We value the 

many opportunities these afford us to share our 

resources and efforts.  

An interesting coincidence brought on a grand 

opportunity for Bailey & Oliver to make a regular 

contribution to local nonprofits.  It seems there is a Gala or 

similar event nearly every weekend to raise money for a 

good cause. At these events, there is usually a silent auction 

followed by a live auction. Several years ago, when the 

regular auctioneer became ill, my law partner’s mother-in-

law volunteered Sach Oliver to serve as the auctioneer.  She 

told the board Sach had been to a lot of cattle sales, and he 

would know what to do. 
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Sach rose to the occasion and successfully 

conducted the auction with great enthusiasm. In fact, he 

enjoyed it so much, he went to an auctioneering school 

in Dallas for nine days to develop true auctioneering 

skills. By chance, Sach had discovered a passion for 

representing our firm’s support of local charities as a 

well-trained auctioneer.  

Since then, Sach has been representing Bailey & 

Oliver at one charity auction a month.  Sporting a white 

cowboy hat and demonstrating our law firm’s reputation as 

“the good guys,” Sach raises funds for local nonprofits. 

During the bidding, local businessmen assist Sach in 

awarding the successful bidders with their own white 

cowboy hats.  We honor the bidder for having done a good 

deed. It seems like sometimes the bidding goes up in the 

competition just to get that white hat!  

 

Developing Core Values 

My passion is why I am determined to help others. 

However, it is my core values which guide me every day 

in my personal and professional life. Over the years, I have 
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found integrity, courage, and hard-work defines my 

practice.  When Bailey & Oliver is successful in assisting 

others, it is because we have implemented these core 

values into our work and everyday lives.  

 

Integrity 

Why does the public not trust lawyers? I think this 

distrust is best demonstrated by the old joke, “How do you 

know if a lawyer is lying?” “If his lips are moving, he is 

lying.” People laugh at this joke because they suspect it is 

true. We recognize establishing integrity in the legal 

profession can sometimes be an uphill battle. 

At Bailey & Oliver, our word is our bond.  Several years 

ago, we successfully represented an elderly gentleman who 

had a terrible outcome because of a gallbladder operation.  We 

investigated the case and learned the surgeon had failed to 

identify critical anatomical features before attempting to 

remove the gallbladder.  We took the case to trial. The jury 

returned a six-figure verdict for our client.  

The defense lawyer stomped out of the courthouse 

yelling, “I am going to appeal.”  He did appeal the decision 
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to the Arkansas Supreme Court.  The jury’s decision was 

upheld by the Supreme Court, and we collected the 

judgment.  Since we are not appellate lawyers, we had 

hired an appellate lawyer to handle the appeal. When we 

prepared the closing statement, we listed the appellate 

lawyer’s fee as an expense.   

It wasn’t long until I got a call from our client’s son.  

He said we told him upfront there would not be an 

additional expense if the matter was appealed.  His call 

reminded me of what had been said in our first meeting. 

I realized he was right.  We amended the closing 

statement immediately, and we absorbed the appellate 

lawyer’s fee. Keeping our word was more important than 

recovering the money we had spent.   

This is one example of the value we place on 

integrity.  We believe afterwards, our client and his son 

could speak favorably about us as attorneys.  They would 

say at Bailey & Oliver; their word is their bond.  

When dealing with the Court or opposing counsel, 

we choose the straight and narrow path.  Several years ago, 

we had a case before a local judge who had previously tried 
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some of our cases. For some reason, the defense lawyer 

became upset. I remember the judge telling him, “Mr. 

Bailey may be an aggressive lawyer, but you can depend 

on what he says is the truth.” It is this reputation that sets 

us apart from other lawyers. 

Insurance adjustors have also come to recognize our 

word is our bond.  If we are unable to resolve a case 

through negotiation with the insurance adjustor over the 

phone, often we will tell the adjuster we will file a lawsuit.  

This is not an idle threat.  If we tell the adjuster we will file 

suit, we will file suit within a matter of days. Integrity 

drives our actions in everything we do. I believe this sets 

Bailey & Oliver apart from other law firms. 

 

Courage 

It requires courage to be a successful trial lawyer. 

Some lawyers lack the courage to turn down the offer of a 

settlement and to let a jury decide what is fair.  Some 

lawyers simply take the easy way out and accept the 

highest settlement offer from the insurance company.  At 

Bailey & Oliver, we take a different approach.   
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We do extensive focus groups for serious cases to 

explore the problems within our case.  We also identify 

the “mad factor”—what makes the jurors mad at the 

defendant. Our focus groups give us a better sense of 

what in our case is most important to jurors.  From the 

information we gather, we can make sound judgments 

about the best way to handle our approach.  When we 

truly believe in our case, we are so prepared that we have 

the courage to take our case to a jury and let the jury 

decide the value of the case. 

 

Hard Work 

Steve Jobs, co-founder of Apple, Inc., preached that 

if you don’t love your work, you should find something 

else to do.  

We continually outwork our opposition. Because we 

love what we do, it doesn’t really seem like work.  It is not 

unusual to spend days researching and finding just the right 

words for the cross examination of a defense expert.  It is not 

unusual to visit the scene, spend extra time with our clients, 

and visit with their friends and co-workers to learn more 
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about our clients.  Whatever needs to be done, we do it.  The 

famous trial lawyer Gerry Spence said, “If your boots need 

polishing, do it.”  

Hard work pretty much sums up how we represent 

our clients.  Many lawyers like to stay in their office.  These 

lawyers never visit the scene or visit their clients in their 

homes. At Bailey & Oliver, we are different.  We visit our 

client’s homes as soon as possible.  It is amazing the things 

we learn from seeing where and how our clients live.   

 

 

Relying on Best Practices 

We have learned through experience and from 

other respected attorneys the rules of engagement, often 

referred to a “Best Practices.” As a team, we find these 

work habits to be not only ethical but also a successful 

means of establishing strong relationships and 

conducting our business.  Striving to follow these self-

imposed rules are characteristic of the attorneys at Bailey 

& Oliver Law Firm. 
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Remaining Humble 

Over the course of my practice, I have seen great 

lawyers ruin their careers by becoming arrogant. Perhaps 

it is from a lack of self-confidence.  Perhaps it is from the 

fame and attention they experienced as they became 

successful.  Perhaps it is just a basic character flaw.  

When those great trial lawyers allowed themselves 

to become arrogant, their referrals diminished. Much of a 

trial lawyer’s business comes from referrals from other 

attorneys. Without enough referrals, even a gifted lawyer’s 

career is ruined. The most powerful lawyers have not 

allowed themselves to become arrogant.  

The many stories of Sam Walton, “Mr. Sam,” the 

founder of Walmart, have inspired us.  Even after huge 

success in the retail industry, Mr. Sam remained humble.  

He continued to drive his old pick-up truck, telling 

people that he couldn’t carry his bird dogs in a fancy car. 

Vendors tell the story of an old man they saw in a 

Walmart parking lot picking up trash.  Asking who that 

old man was, they were told, “That is Sam Walton, 

Chairman of the Board of Walmart.” 
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Power, wealth, success and attention do not trump 

humility. In fact, as one succeeds, remaining humble 

becomes more important.  At Bailey & Oliver, we 

believe in earning our referrals through our integrity 

and our humility.  

 

Being Thankful for All Gifts 

Being humble is also about being thankful.  At 

Bailey & Oliver, we genuinely appreciated the people 

who refer cases to us and our clients. We make it a priority 

to thank them.  

In today’s world of internet messaging, email, and 

other electronic media, we strive to be different. We 

understand the power of a hand-written note.  Our thank 

you notes are written by hand on personalized cards.   

Perhaps someone has sent you a thank you note 

for a gift. Even those kinds of notes are becoming rare. 

How often have you received a hand written thank you 

card from an attorney?  Clients tell us how impressed 

they were by the hand-written note they received. Our 

extra effort makes a difference because the recipient 
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feels valued. We stand out, and they remember us. 

Those are our intentions. 

  

Learning from Others  

Have you heard professionals moan and groan 

about attending a continuing education class or 

conferences?  I hear this all the time among attorneys. 

Many attorneys believe they learned all they need to 

know in law school.   

Our team, however, is passionate about learning. 

We look forward to attending seminars and conferences 

because we always come back with new ideas and a 

renewed spirit.  At Bailey & Oliver, many of the tactics we 

use in trying cases and negotiating settlements were not 

learned in law school but through continuing education. 

The first seminar I attended was sponsored by the 

Arkansas Trial Lawyers Association. I was a very young 

lawyer at the time and was fascinated by how willing 

more experienced lawyers were to share their knowledge.  

Soon after that, I attended a seminar in Boca Raton Florida 

sponsored by the America Trial Lawyers Association, 

now called the American Association of Justice. That 
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seminar recharged my energy in addition to giving me the 

most up-to-date information on how to educate juries.  

Even today, I look forward to learning new information 

about how to try lawsuits. 

When Sach Oliver began clerking for me back in 

2006, I sent him to every seminar possible.  This gave Sach 

a competitive edge on other lawyers even before he passed 

the bar.  I also provided Sach with a reading list that 

included books by prominent attorneys such as Gerry 

Spence and Rick Friedman. Their stories and advice 

brought the law alive. 

Today, Bailey & Oliver sends our young lawyers to 

every seminar possible.  Sometimes, when I think they 

should be here working on cases, I remind myself of how 

important training and deeper knowledge of the law has 

been for Sach and me. 

At Bailey & Oliver, we also learn from our clients.  I 

seek regular client feedback and act on it.  By acting on their 

feedback, I found client satisfaction level increases to world-

class standards.  Satisfied clients become loyal clients. 



86 

Here are several questions I regularly ask my 

clients. “What can I do to make it easier for you to be my 

client?” “Is there anything you’d like me to do 

differently?” I am always interested in how they respond 

and most importantly how can I act on their feedback to 

improve my practice.   

 

Practicing the Golden Rule  

Have you ever gone to a doctor’s office or a 

lawyer’s office and been forced to do the power wait?  You 

arrived at the agreed time, but had to wait for the doctor 

for an unreasonable amount of time.  This annoying 

waiting has happened to me, especially at depositions 

when the other lawyer is routinely late. 

This is just one example of what we do not allow 

at Bailey & Oliver. We strive to be early. If some 

unavoidable accident has delayed me, I call ahead and 

let the other side know why I am running late. I consider 

this just common courtesy.  

This is the Golden Rule operating at its finest.  It is 

our standard practice to always be fair and treat the other 

side with respect in every transaction. 
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It is true that personal injury lawyers have earned a 

bad reputation. It has always concerned me why standing 

up for the underdog has become a disparaged profession. 

I have concluded a lack of fairness and respect toward the 

opposing side has helped to create a very unfavorable view 

of personal injury lawyers. 

I recently attended a seminar in Chicago where Sach 

was an invited speaker. Another speaker was a famous 

trial lawyer who had won numerous trials. That lawyer, 

Randall Kinnard, spoke on the similarities of war and 

trials.  To demonstrate his key point, he showed a clip from 

a movie where General Lee surrendered to General Grant 

at the famous Appomattox Courthouse.  The scene 

pictured General Lee on horseback outside the 

Courthouse. General Grant came down the steps and stood 

next to General Lee’s horse, and removed his hat in a 

gesture of admiration. At the same time, all the lesser 

Union officers standing on the porch removed their hats.  

This gesture by the Union officers demonstrated the 

ultimate gesture of respect which a successful trial lawyer 

should have after a win. At Bailey & Oliver we emulate that 

level of respect for our peers. 
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Handling Cases—Our Best Practices 

Being Prepared 

When I accept a case I immediately begin 

preparing for trial.  For example, years ago, the sister of a 

logger who had been killed asked us to represent the 

estate of her deceased brother. We accepted the 

representation and had the sister appointed Special 

Administrator of the Estate. The first task we did was to 

prepare a set of instructions to the jury. Jury instructions 

define the law concerning what needs to be proved for our 

side to prevail.  Our next step was to go the town where 

the logger was killed and conduct a focus group to learn 

the defining issues in the case. 

While we were busy preparing the case for trial, the 

logger’s wife came forward and petitioned the Court to be 

appointed Special Administrator and have her lawyer 

work on the case.  Since there was a presumption in 

Arkansas the wife should be the Administrator, the Judge 

granted her petition.  

Without hesitation, we sent the new lawyer our 

prepared jury instructions and video of the focus group. 
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When the case settled, we filed a request for fees for the 

work we had done. The Judge ruled that the case had not 

even been set for trial when we were preparing jury 

instructions and conducting a focus group. Why, he had 

never heard of such a thing! 

We did not get paid for our time in that situation. 

Yet, we continue our practice of preparing jury 

instructions and conducting focus groups as early as 

possible so we will know the legal aspects and the hot 

button issues. We prefer to begin preparation even before 

the defense attorney gets the case.  

Using Focus Groups 

An important practice which sets Bailey & Oliver 

apart from most law firms is that we conduct focus groups 

on all our major cases.  We have learned a group of regular 

people, like the jury which will be deciding the case, can 

provide us with a wealth of knowledge about what is 

important to them.  Often, we have found as lawyers, we 

tend to have tunnel vision. It is too easy for us to focus on 

facts which may not be important to people who do not 

normally deal with the law.  Once we have determined 
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what the important facts and issues are to everyday people, 

we mold our presentation to stress those facts. 

In fact, we are often hired by other lawyers to do 

focus groups for their cases.  Invariably the outside lawyer 

will be shocked at what they learn from the focus group 

which we conducted for their case. 

Composing Questions and Arguments 

We write out our deposition and jury selection 

questions. We also write out our opening statement, direct 

examination, cross examination and closing arguments.  I 

am a firm believer in putting into writing the questions I 

plan to ask at the critical parts of trials.  Once we write out 

what we want to say, our next step is to make a brief outline 

of each point we want to make. We believe that writing out 

our questions ahead of time, makes us well prepared for 

the upcoming trial. 

Practicing Presentations 

Finally, after writing out my questions, I video and 

critique myself in practice sessions before trial. Prior to 

modern technology, I would practice what I intended to 
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say in front of a mirror.  Now, I set up a video camera on 

a tripod and practice my presentations in front of the 

camera.  By reviewing the video, I can adjust my body 

language and my tone before making the final 

presentation. I want my presentation to be the most 

persuasive possible. Without a doubt, my presentations 

are improved from this review and practice. 

 

Building a War Chest for Litigation Expenses 

Properly preparing a case for settlement or trial is 

expensive.  Since we handle all our cases on a contingent 

fee basis, that means we don’t get paid until the case settles 

or the jury returns a verdict in our client’s favor. During 

the investigation stage and throughout the trial, we 

advance the case expenses.  We only recover our expenses 

from our client at the close of the case if we have been 

successful.  If we have not been successful, we absorb the 

expenses as a loss.  This is one of the reasons we choose 

carefully which cases we accept. 

The contingent fee system allows people who 

could not afford to take their case to trial to be able to do 

so because we advance the expenses.  Depending on the 
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type of case, our expenses can range from several hundred 

dollars to several hundred thousand dollars.   

Expert witnesses constitute the largest part of the 

case expense in almost all cases.  It is not uncommon in a 

medical negligence case for experts to charge $1,000 an hour 

for the time they work on a case.  And it is not unusual for 

them to spend forty or fifty hours reviewing material and 

testifying. So, you can see how the fees of experts can 

become substantial expenses.  

Another significant expense is the cost for visual 

aids.  We believe, in addition to telling the story, we must 

be able show the story.   

For instance, in a recent mediation, we rented the 

large director’s conference room at a local hotel. We 

prepared twenty-four visual aid boards which told the 

story of our case for the mediation.  Before the other side 

came to the mediation, we lined the back of the room with 

all the 24” X 36” foam boards on easels. Although it was 

quite expensive, it got the point across to the opposing 

counsel that we were ready for trial. 
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These are just a few of the basic expenses we find 

necessary to properly prepare a case for trial or settlement. 

There are always other expenses. In some of our more 

serious and complicated cases, we have substantially 

greater expenses to advance.  

At Bailey & Oliver, we are fortunate to have a 

significant war chest which we have set aside to fund 

expenses. When we win a case, we pay back our war chest 

for future cases.  

 

Providing White Glove Care of Experts 

There is some truth to the old saying, “The further an 

expert must travel to give their opinion, the better the 

expert’s testimony will be received.”  Most of our experts 

are brought in from out-of-town or out-of-state.   

Bailey & Oliver believes in providing remarkable 

hospitality for our out-of-town expert witnesses. From 

meeting them personally at the airport, welcoming them 

into our homes and providing home-cooked meals, or 

making their hotel room seem like home, we always go the 

extra mile to make the expert feel special.  
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People respond better and give more of themselves 

when they feel at home and appreciated. We always want 

to get the best our experts have to offer for our clients. 

Through our white glove service, we hope to make the 

expert feel useful and crucial to the success of the case. 

 

The Bailey & Oliver Difference 

Whether it is our passion for helping the 

underdog, our core values of integrity, courage and hard 

work or our best practices of handing cases, it is all a part 

of the Bailey & Oliver Way. Cutting corners is a mistake 

other law firms make. We find that when give our best, 

our clients are the winners.  
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